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What are We Going to Cover?

• Investigation and audit preparedness

• Types of auditors

• Focus areas for hospice

– OIG Work Plan

– OIG Report

• OIG / DOJ investigations – soup to nuts

• Corporate Integrity Agreements

• UPICs f/k/a ZPICs
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“We have excellent surveys!”

Just because you are getting good survey 

results does not mean that you are submitting 

clean claims for reimbursement.
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Reimbursement is greatest area of risk

Surveys Reimbursement Risk
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Types of Audits

• For hospices, the main audits we see are:

–MIC:  Medicaid Integrity Contractors

–ADR:  Additional Development Requests  

–SMRC:  Supplemental Medical Review Contractor

–TPE:  Targeted Probe and Educate

–UPIC:  Unified Program Integrity Contractors

–MFCU:  Medicaid Fraud Control Units

–OIG / DOJ:  Office of Inspector General and 

Department of Justice
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ADRs

• Conducted by intermediary or MAC

• ADRs relate to a particular probe or edit, which may be service-

specific (e.g. non-cancer length of stay, general inpatient care, etc.), 

provider-specific, beneficiary-specific or diagnosis driven.

• If claim payment is denied after its ADR review (initial review 

determination), the hospice may choose to appeal that denial through 

the Medicare appeals process.
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MFCUs

• Medicaid Fraud Control Units (MFCUs) investigate and prosecute 

Medicaid provider fraud as well as patient abuse or neglect in health 

care facilities and board and care facilities. 

• MFCUs operate in 49 States and DC 

• Usually part of State Attorney General's office

• Employ teams of investigators, attorneys, and auditors 

• Are constituted as single, identifiable entities 

• Must be separate and distinct from the State Medicaid agency.
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Medicaid Integrity Contractors (MICs)

• Established under Medicaid Integrity Program (MIP) – 2005 Deficit 

Reduction Act

• Hire contractors to review Medicaid provider activities, audit claims, 

identify overpayments, and educate providers and others on Medicaid 

program integrity issues

• Provide support and assistance to States in their efforts to combat 

Medicaid provider fraud and abuse
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Focus Areas For Hospice Audits 
And Investigations
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Areas of Focus – Hospice

• Overuse of GIP

• Hospice eligibility 

– Long average lengths-of-stay

– High live discharge rates

• Aggressive marketing and bonuses (especially for clinical staff)

• Lack of physician certifications

• Improper physician incentives / medical director relationships
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Areas of Focus – Hospice

• Inappropriate uses of inpatient respite care for nursing home 

patients

• Failure to discharge

• In a study, OIG alleged that 82% of hospice claims for 

beneficiaries in nursing facilities did not meet Medicare coverage 

requirements
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OIG Work Plan
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OIG Work Plan

• The OIG Work Plan sets forth various projects including OIG 

audits and evaluations that are underway or planned to be 

addressed during the fiscal year.

• Previously, OIG updated its public-facing Work Plan to 

reflect those adjustments once or twice each year. 

• OIG now updates its Work Plan website monthly.
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OIG Work Plan
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OIG July 2018 Report On 
Vulnerabilities In Hospice
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2018 OIG REPORT
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OIG “Findings” In Report

• “Hospices often do a poor job care planning”

• “Hundreds of hospices provide only one level of care” 

• “Most beneficiaries do not see a hospice physician”

• “Common fraud schemes involve inappropriately enrolling 

beneficiaries”

• “Beneficiaries and their families and caregivers do not receive crucial 

information to make informed decisions about hospice care”

• “Hospices often provide beneficiaries incomplete or inaccurate 

information about the benefit”
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OIG “Findings” In Report

• “Hospices frequently bill Medicare for a higher level of care than the 

beneficiary needs”

• “Medicare sometimes pays twice for the same service”

– Part D drug billing

• “Hospice physicians are not always meeting requirements when 

certifying beneficiaries for hospice care”

• “Hospice fraud schemes are growing and include kickbacks and false 

billing”

• “Hospices seldom provide services on weekends”
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OIG Report 

August of 2019
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OIG Oversight Recommendations

• Increase oversight of general inpatient care claims and focus 

particularly on general inpatient care provided in SNFs.

• Ensure that hospices are providing drugs covered under the hospice 

benefit as necessary and that the cost of drugs covered under the 

benefit are not inappropriately shifted to Part D. 

• Address lengthy general inpatient care stays so that beneficiaries do 

not have to endure unnecessarily long periods of time in which their 

pain and symptoms are not controlled.
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Which Brings Us To The SMRC
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SMRC

“smile in an irritatingly smug, 

conceited, or silly way.”
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SMRC:  Supplemental Medical Review 
Contractor
• The SMRC conducts medical reviews of Medicare Part A and B 

claims. 

• The SMRC evaluates medical records to determine whether 

claims were billed in compliance with coverage, coding, 

payment, and billing requirements.

• The focus of the medical reviews may include vulnerabilities 

identified by CMS internal data analysis, the Comprehensive 

Error Rate Testing (CERT) program, professional organizations 

and Federal oversight agencies.

• The SMRC is Noridian Healthcare Solutions. 
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Noridian SMRC Letter
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Noridian SMRC Letter – focus on GIP
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The Government’s Big Gun:
A False Claims Act Investigation
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Why are claims so risky?

• Three times damages

• Penalties of $10,957 to $21,916 per claim

• Example: 6 months on service = 6 claims

• 180 days times $200 per day = $36,000

• $36,000 x 3 = $108,000

• + $10,957 per claim x 6 = $65,742

• Grand total for one resident = $173,742
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THEN EXTRAPOLATION

MOLEHILL                MOUNTAIN
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The Government’s Standard Formula

Hospice paid its marketers incentives

Hospice only documented patient declines 

Hospice had some long lengths of stay

Government’s post-hoc review by hired expert concludes handful of patients were not appropriate

Government extrapolates

Demands Refund / Settlement  
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Investigations and Ultramarathons
100 miles; 66,000 feet elevation change; average time – 41 hours
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How it Begins:
Stages of an OIG/DOJ 
Investigation
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Snooping Phase (may trigger legal hold)

Formal Document Demand and Production 
(triggers legal hold)

Formal Interviews / Depositions

Competing Presentations

Litigation or Resolution

Investigation Stages– DOJ / OIG
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Initiating An Investigation

• Investigations are initiated based on:

✓Qui Tam (Whistleblower) Lawsuits

✓Calls to the OIG Hotline

✓ Information developed during audits, 

claims reviews, etc.

✓Media reports by investigative journalists

✓Activity and communications on the 

internet

✓Complaints

✓Data Mining!
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Possible Steps Government May Have 
Already Taken Before You Are Contacted

• Reviewed corporate filings

• Interviewed former employees

• Obtained financial records

• Conducted physical surveillance of employees and – to the 

extent it is open and public – of the company premises

• Conducted electronic surveillance.
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How Do Companies Typically Learn 
About An Investigation?

• Government agents contact current 

or former employees of the company 

for interviews, who in turn advise the 

company.

• Service of an OIG subpoena, DOJ 

civil investigative demand (CID) or 

similar request.

• Government search warrant or raid.
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Legal Hold
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Legal Holds

• Required once litigation is reasonably anticipated. 

• Must take steps necessary to preserve and prevent destruction of any 

documents and/or data related in any way to the subject matter of the 

dispute.

• Must preserve all hard-copy and electronically-stored information, 

regardless of the form in which the information is generated and 

maintained.

• Destruction, loss, or alteration of potentially relevant evidence may 

result in sanctions against the company and/or counsel.
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Identify Preserve

Chain of 
Custody

Collect

Legal 
Hold
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Legal Hold – Identification. Phase 1

Identify Custodians

Identify Their Data 

Issue Them Hold 
Notices
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Legal Hold Notice – Preserve.  Phase II

Issued by Attorneys 
or Compliance 

Officer

Sent to Custodians 
(employees)

Requires Signed 
Acknowledgement 

and ID of Other 
Potential Custodians 
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Legal Hold Tracking

We use sophisticated software to issue and track litigation hold responses and to issue updates:
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Preservation

Preserve in Place

• Leave files 
untouched

• Leave email in its 
place

• Do not access or 
move electronic 
info

Suspend 
Destruction

• Suspend 
automatic purging

• Suspend 
scheduled file 
destruction

• May include 
suspending shred 
boxes

Implement IT 
Freezes

• Custodian 
accounts archived 
or mirrored by IT

• Auto-delete 
functions 
suspended

• Delete functions 
suspended 
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Collection – Phase III

Documents

• Physical files

• Board minutes

• Employee files

• Patient charts

• Billing info

• Financials

ESI

• Word documents

• Memos

• PowerPoints

• Spreadsheets

• OneNote

• EHR 

• Usually collected 
natively

• Laptops

• Personal devices

Email

• Collect entire 
custodian account 
from server

• Personal email 
accounts if used for 
work

• Laptops

• Everything is 
collected and then 
filtered later
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The GOVERNMENT ASKS FOR 
EVERYTHING AND THEN SOME
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Actual DOJ Hospice Request
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Data Processing and 
Production – Phase IV
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Data Processing and Production

• The civil investigative demand will usually state that documents must be produced within 30 days

• That is impossible.

• Typically attorneys agree to a rolling production:

– Documents produced in phases

– Government typically places emphasis on early production of 

e-mails
• Production for one CID may take 4 to 8 months

• Potential for additional document requests
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Processin
g

• Documents 
scanned and 
indexed

• Loaded into 
secure data 
base

• Chain of 
custody 

• Metadata 
preserved

Filtering

• Date range 
filters

• Custodian 
filters

• De-duping

• Attorney-client 
filters

• Search term 
algorithms 

Reviewing

• Review for 
attorney-
client 
privilege

• Non-
responsive 
data

• Identify 
good/ bad 
info for later 
use

Production

• Data 
produced to 
gov’t.

• Bates 
stamping

• Encrypted 
CDs

• Indexing

• Clawback 
agreement

Data Processing and Production
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A Word on E-mail: 
The Lurking Time Bomb
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Email is Taking Over
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“Your first experience with ediscovery will be your 
most expensive.”
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eDiscovery’s Biggest Challenge: 
Asymmetrical Data 
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Dealing with Email in Discovery

Collect
Process 

for 
Search

Process 
for 

Review

Review Produce

61

62



10/21/2021

32

63© 2021 Arnall Golden Gregory LLP. All rights reserved.

E-Discovery Costs Are High

• The RAND Institute for Civil Justice has estimated that 

each gigabyte of data reviewed costs a company 

approximately $18,000.

• Average of $1.8 million dollars per case just for e-mail 

review.
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But . . . we need our emails.
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Cell Phone Discovery is Possible, Expensive, and 
Absurdly Intrusive
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Spectrum of Professionalism 
in Communications

d

d
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Government’s Theory in 
Many Big Hospice Cases

Pressure from management for census

(usually established via e-mails)

+

Borderline Admissions 

=

Fraudulent Claims
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FORMAL CID INTERVIEWS 
(Like DEPOSITIONS)
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Formal CID Interviews of Employees

• Agreed upon time

• Topics to be given in advance

• Agents and government attorneys often try to dictate location

• Company’s attorney may attend

• If there is a relator, relator’s counsel may attend

• If employee has personal attorney, they may attend

• Objections are limited

• Court reporter transcribes

• Sometimes we see other agents attend – FBI, etc.
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Formal CID Interviews of Employees

• Employee must be thoroughly 

prepared

• Opportunity to review and correct 

transcript, but government is 

becoming more obtuse

• For former employees, typically no 

need for the government to provide 

notice.  Ability of the company’s 

counsel to attend may be limited.
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Competing Presentations 
and Resolution

72© 2021 Arnall Golden Gregory LLP. All rights reserved.

Presentations / Resolution

• Upon conclusion of presentation, government typically presents its 

concerns or alleged findings

• Typically done at Department of Justice Office

• Sometimes loaded with accusations and accompanied with 

intimidation 

• May or may not provide copy of presentation

• Company then will often prepare rebuttal presentation

• Company is at somewhat of a disadvantage as far as time for 

preparing response
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Presentations / Resolution

• Possible resolutions:

– Government drops the investigation 

– Government declines to intervene in whistleblower suit

– Government makes demand and parties reach settlement

– Settlement often includes payment and corporate integrity 

agreement, as well as payment of relator’s attorney fees

– If no settlement, then parties proceed to litigation in federal 

court
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Corporate Integrity Agreements (CIA)
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Corporate Integrity Agreements

• OIG negotiates CIAs with health care providers following settlement of Federal health care program 

investigations (usually FCA cases)

• Providers agree to CIA, 

and in exchange, OIG 

agrees not to seek their 

exclusion from 

participation in Medicare 

and Medicaid
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Corporate Integrity Agreements

• CIAs have many common elements, but each one addresses the 

specific facts at issue and may attempt to accommodate and 

recognize many of the elements of preexisting voluntary 

compliance programs. 

• A comprehensive CIA typically lasts 5 years
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Corporate Integrity Agreements

Standard Requirements:

• Hire a compliance officer/appoint a compliance committee

• Develop written standards and policies

• Implement a comprehensive employee training program

• Retain an independent review organization to conduct annual 

reviews
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Corporate Integrity Agreements

Standard Requirements (continued):

• Establish a confidential disclosure program

• Restrict employment of ineligible persons report overpayments, 

reportable events, and ongoing investigations/legal proceedings

• Provide an implementation report and annual reports to OIG on 

the status of the entity's compliance activities
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Corporate Integrity Agreements

• CIAs include breach and default provisions that allow OIG to 

impose certain monetary penalties (referred to as Stipulated 

Penalties) for the failure to comply with certain obligations set 

forth in the CIA. 

• In addition, a material breach of the CIA constitutes an 

independent basis for the provider's exclusion from participation 

in the Federal health care programs.
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UPICs (f/k/a ZPICs)
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What Do UPICs Do?

• Use of “innovative data analysis methodologies” for early detection and prevention 

• Proprietary software to analyze claims history data

• Complaints

• Referrals

• Targets not 

randomly selected
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How Are UPICS Different?

• Not looking for errors, looking for fraud

– But their interpretation of fraud is different than yours

• No specific look-back period

• No limits on document requests

• No physician review required

• No time limit on UPIC review/decision

• No contingency fee (but healthy contracts)
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UPIC Investigations

• Data Analysis

– Data mining

– Deviations in billing patterns, outliers, high utilization, 
high cost items or services

• Medical record requests (often 30 records)

• Business records requests

• EMR audit trail and PEPPER Reports

• Unannounced or onsite visits

• Interviews of staff and beneficiaries
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UPIC Denial Reasons

• Hospice

– Terminal illness

– Notice of Election

– Relatedness

– Signatures

– Adherence to care plan

– Staff credentials

– Other primary payer
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Possible Outcomes

• Referral to OIG/DOJ

• Forward findings to MAC

– Recoupment action

– Provider education

• Prepayment review

• Discretionary payment suspensions

• Statistical extrapolation → enhanced recoupment 
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INITIAL RESPONSE TO UPIC 
RECORD REQUEST
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“You never get a second 

chance 

to make a good first 

impression.”
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Initial Record Response

• If you receive a UPIC record request, welcome to the big

leagues. This is not a survey!

• Short time for producing records.

• Take time, spend the money, and get things right the first time.

• Bring in a consultant.

• Don’t be in denial or be overly confident.

• Good providers can have big UPIC demands.

• This is probably most important phase in that you can prevent

denials in the first place.
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Initial Record Response

• Records should be so well organized that your
elementary school librarian would be proud.

• Index as needed – spoon feed.

• They are looking for reasons to deny, so make it
difficult for them to do so.

• Do NOT backdate/alter records—potential fraud,
obstruction, jail, etc.

• Small things matter – signature legibility!

• Send in signature cards and signature lists.

• Prepare short summaries for each patient.
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Initial Record Response

COMMON MISTAKES:

• Failure to provide records.

• Failure to have legible signatures or supported signatures are 

common grounds for denial.

• Physician’s records do not provide detailed documentation to 

support certification.

• Proof of delivery is invalid or missing.
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ADMINISTRATIVE APPEALS 
PROCESS 
FOR UPIC AUDITS
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5

1
Redetermination (CMS Contractor)

2
Reconsideration (CMS Contractor)

3
ALJ Hearing (OMHA) AIC $160 in 2018

4
Medicare Appeals Council (Departmental Appeals Board)

Federal District Court AIC $1600 in 2018

Part A and B Claim 

Appeals*
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UPIC Appeal Stages
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Appeal Stages

Stage 1

Initial Determination

• UPIC requests records –
quick turnaround.

• After document review, 
UPIC issues its allegations

• MAC must then issue 
demand letter

• Findings included statistical 
extrapolation

Stage 2

Rebuttal

• Must be filed within 15 days 
of demand letter

• Not required

• Because of short turnaround 
time, not a very productive 
option

Stage 3 
Redetermination

• Must be filed within 120 days 
of MAC demand letter

• But, must be filed within 30 
days to stay recoupment

• MACs have 60 days to issue 
decision
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Appeal Stages

Stage 4

Reconsideration

• File within 180 days of 
redetermination 
decision

• But, must file within 60 
days to delay 
recoupment

Stage 6   MAC

• Must be filed within 
60 days of ALJ 
decision

Stage 7      Federal 
Court

• Must be filed within 
60 days of MAC 
decision

• Courts typically defer 
to agency

Stage 5

ALJ

• File within 60 days of 
reconsideration 
decision

• Most important stage

• Good success rates

• But no further stay
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Appeals

• Initial Determination

– 15 days for rebuttal (not required)

– 120 days to request Redetermination; but 30 days to stop 

recoupment (on 41st day)

– Submit additional info → 14 day extension

• Notice of Redetermination (due 60 days)

– 180 to request Reconsideration from QIC; but 60 days to stop 

recoupment on 76th day

– Full and early submission of evidence requirement
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Appeals

• Reconsideration Decision (due in 60 days)

– If denied, recoupment begins and interest owed

– Must request ALJ hearing within 60 days

– ALJ hearings (typically by phone)

– Contractor may or may not actively participate

• ALJ Decision (due in 90 days)

– Appeal to Medicare Appeals Council (“MAC”) within 60 days or 
review by MAC on its own

• MAC Decision (due in 90 days)

– Appeal to federal court within 60 days
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ALJ APPEAL STAGE:
RUBBER MEETS ROAD
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ALJ Stage

• The ALJ stage provides the first opportunity for a provider to obtain

an independent review of its claim, where it can present evidence,

respond to questions posed by the ALJ in real time, and explain the

written materials in the record.

• The lower levels are no longer very fruitful. So little chance of

prevailing that it’s practically a due process denial.

• Focus today and in the process is ALJ phase.

• Only real shot at debunking extrapolation.
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ALJ Hearing

• In-person hearing / Telephone / VTC

• All the issues brought out in the initial determination, 

redetermination, or reconsideration that were not decided entirely in 

a provider’s favor

• Substantial deference to applicable LCDs

• Discovery is permissible only when CMS or its contractor elects to 

participate in an ALJ hearing as a party. 
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ALJ Stage

• Option for provider to “escalate” its appeal and skip the ALJ level.

• CMS often touts this option when providers complain about the ALJ

backlog.

• But why would any provider skip the one and only stage where they

actually have a shot at presenting evidence and winning?

• Plus, you would only be getting out of one long line to go stand in

another long line.

• . . . a second line in which the chances of losing are much greater.
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ALJ Stage – Hospice Providers Can Win

• A few years ago, hospice providers prevailed on approximately 70%

of their appealed claims

– 62 percent fully favorable

– 6 to 8 percent partially favorable

• And that’s not like a flip of the coin win or lose on the entire appeal.

• If a provider has 100 claims under appeal, it may win fully on 62 of

those claims.

• Win percentage is going down, however.
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OMHA APPEAL BACKLOG
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OMHA Appeal Backlog

• Multilayered administrative appeals

• ALJ level is the first stage for an 

independent review and presentation 

of arguments.

• Office of Medicare Hearings and 

Appeals administers ALJ hearings

• By statute, providers are entitled to a 

hearing and decision within 90 days.  

• But it now takes years.
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Big Takeaway

• Because of the low success rate at the redetermination and 

reconsideration levels

+

• Recoupment during years-long wait for justice at the ALJ level

=

• Reason to avoid denials in the first place by investing heavily at the 

outset and in response to document requests
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STAYING RECOUPMENT 
AND INTEREST
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Interest And Recoupment

• Two of the most misunderstood areas

• Something that providers often don’t think about or appreciate until

late in the appeals process.

• But it is explained in MAC letters
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Interest

• Interest begins to accrue on the 31st day following MAC’s demand

letter.

• The current interest rate is around 11.00%

• That’s many times the federal funds rate.

• Assessed in 30-day increments, so a payment on the 31st day results

in an additional month’s interest.

• Providers should almost never pay directly – only through

recoupment
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Recoupment

• Recoupment is CMS’s self-help measure: setting off overpayment

demand against current Medicare payables.

• If CMS owes you $200,000 for the month, it will withhold and apply it

to overpayment.

• To stay recoupment, appeal initial demand by 30th day.

• To continue stay of recoupment, appeal redetermination decision by

60th day.

• Recoupment is not stayed at ALJ level.
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Jason Bring
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404-873-8162
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Disclaimer: This program is intended for educational purposes and

may not be construed as legal advice or the creation of an attorney-

client relationship. If you have a specific legal question, please retain

counsel.

Questions?
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Thank you

www.agg.com
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